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Introduction

In a properly functioning constitutional system, elected legislatures make laws that are then
implemented by executive agencies. Over recent decades, however, that balance has shifted
at both the state and federal levels, with legislatures delegating broad rulemaking powers to
executive branch agencies. The result, as scholars have noted, is that some administrators
act as lawmakers, blurring the constitutional line between creating and interpreting

policy.! This trend layers complexity into the regulatory code with measurable economic
costs: accumulated federal rules are estimated to have reduced annual GDP growth by
nearly a percentage point since 1980.2 While some critics warn that efforts to “tame” the
administrative state risk weakening effective governance, the expansion of agency discretion
is not merely a technical concern but a central question of democratic accountability.®

Yet this tide is beginning to turn. In Loper Bright Enterprises v. Raimondo (2024), the U.S.
Supreme Court decisively overturned the longstanding Chevron doctrine, ending the era

in which courts routinely deferred interpretations of ambiguous statutes to agencies.* In

its place, courts now exercise independent judgment, a shift that has already produced a
sharp increase in judicial scrutiny. In the six months following the Loper ruling, federal courts
invalidated nearly 84 percent of new rules under review.® This doctrinal change interacts
with the Supreme Court's strengthening of the major questions doctrine, which requires
clear legislative authorization for agency action on issues of vast political and economic
significance.® These developments signal that agencies can no longer rely on expansive
statutory interpretations to justify ambitious regulatory agendas.

IN THE SIX MONTHS FOLLOWING THE LOPER
» ] RULING, FEDERAL COURTS INVALIDATED NEARLY
84 PERCENT OF NEW RULES UNDER REVIEW.

&
2

i. For a response to criticisms on attempts to reduce the administrative state, see Sohoni, Mila. *A Bureaucracy — If You Can Keep It."
Harvard Law Review 131:1 (2017): 13-31.
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Statutory clarity is now more important than ever. With the end of Chevron deference, vague
statutory delegations no longer insulate agency interpretations, so directors are exposed

to heightened legal challenges if their rules cannot be tied to explicit legislative text.”®

For state agency directors, this is both a legal and leadership imperative. By proactively
reviewing outdated rules, identifying policies that no longer require administrative discretion,
and working with lawmakers to enshrine clear statutory standards, state agencies not

only reduce regulatory clutter but also reinforce the constitutional separation of powers.%"
Empirical research on regulatory reform further shows that such efforts yield tangible
benefits. Jurisdictions such as British Columbia, Canada, that have adopted systemic review
processes significantly cut regulatory volume while maintaining policy outcomes." In addition,
state agencies that prioritize statutory clarity are better positioned to improve transparency
and build durable public trust.

This paper builds upon previous research by the Cicero Institute and offers state agencies

a practical, step-by-step guide to unwinding administrative delegation and restoring the
legislative prerogative. Drawing on direct experience leading Idaho's Department of Health
and Welfare (DHW), the state's largest agency, we outline an approach that has been tested
in practice and is scalable across states. The strategy focuses on repealing obsolete statutes,
conducting zero-based regulatory review, migrating refined rules into statute, and curbing
non-statutory policymaking practices.

Through these four steps, state agencies can lower legal risk, reinforce the constitutional
separation of powers, and foster a regulatory environment that is lean, durable, and
publicly accountable.
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Steps to Taming the Administrative State

Step 1. Conduct a Legislative Sprint to Repeal Obsolete Statutes

The first and most straightforward action a state agency can take is to identify and propose

to repeal obsolete statutes. Many states, particularly those with part-time legislatures or large,
legacy bureaucracies, have accumulated statutory clutter over decades. These provisions
often reflect bygone programs, outdated mandates, or duplicative requirements that no longer
serve a purpose. Yet, they remain on the books, which creates confusion for the public, expands
unnecessary discretion for state agencies, and lends itself to bureaucratic overreach.

To address this, agency leaders should launch a statutory repeal initiative framed as
"decluttering" or modernization. Idaho's DHW demonstrates that even large, complex
agencies can complete such a review quickly using a sprint model.

This step has four components:

1. Conduct a Comprehensive Statutory Inventory
Compile all statutes relevant to the state agency into a spreadsheet, organized by
chapter and section (see Table 1).

2. Divide and Delegate Review
Assign subject-matter experts in each division or program and give them a 30-day
deadline to review their section(s).

3. Apply Clear Review Criteria
For each section, determine whether it is:

a. Confirmed Necessary (still actively used);

Confirmed Obsolete (no longer relevant or duplicative, such as “zombie laws”
tied to defunct programs, committees, or superseded statutes); or

c. More Research Needed (uncertain cases to be used sparingly and requiring
follow-up legal analysis).

4. Invite Public Review
Post an early draft of proposed repeals for stakeholder feedback. Early transparency
reduces resistance during the legislative session and builds buy-in from lawmakers.

In Idaho, the DHW effort culminated in a legislative package that repealed 150 obsolete
statutory sections—the largest such repeal in state history.” Far from being controversial, the
bill received near-unanimous legislative support. This achievement not only removed decades
of legal clutter but also signaled to lawmakers and the public that the state agency was
serious about good governance. In Idaho, the legislature went further by codifying this review
requirement statewide and mandating that all state agencies conduct similar statutory
inventories—an enduring legacy of the initiative.”
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TABLE 1. EXAMPLE JUSTIFICATIONS FOR OBSOLETE CODE

H

132

301

229

Chapter
Name

Idaho Food,

Drug, and
Cosmetic
Act

County
Councils
of Public
Assistance

Public
Assistance
Law

Regulations
by Board —

Hearings —

Notice

County
Councils

of Public
Assistance -
Appointment

of Members —

Term -
Organization

Separability

Classification

Confirmed
Obsolete

Confirmed
Obsolete

Confirmed
Obsolete

Reason for
Determination Section
is Unnecessary

Section 37-121 already
gives DHW the ability to
promulgate rules under
this chapter and is
cited for the Idaho Food
Code rules. This section
attempted to establish
procedural require-
ments for rulemaking,
but those require-
ments have since been
replaced by the Idaho
Administrative Proce-
dure Act. It is therefore
unnecessary.

These county councils
were originally created
in 1943. It is believed
they have not met in
decades.

This provision was add-
ed to this chapter in 1941.
To the extent a Consti-
tutional challenge to the
chapter was going to be
pursued, it is reasonable
to expect that 83 years
was sufficient time.
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Step 2. Use Zero-Based Regulation to Reduce and Optimize
Administrative Rules

Eliminating outdated statutes is a critical first step, but the core of administrative reform
lies in overhauling current rules and regulations. Too often, agency rules are maintained by
default rather than through deliberate review, which produces provisions that are bloated,
inconsistent, duplicative of statute, and largely shielded from ongoing scrutiny.

To address this, Idaho pioneered a process called zero-based regulation (ZBR)—an approach
inspired by zero-based budgeting.” Rather than making incremental edits at the margins,
ZBR requires every rule to be justified from the ground up. Agencies treat each regulation as
temporary unless affirmatively renewed, as this forces a disciplined review of its necessity,
clarity, and statutory basis.

ZBR provides a disciplined, agency-wide framework for determining whether rules are truly
necessary, aligned with policy goals, and authorized by statute. Its core components include:

1. Five-Year Sunset Reviews
Set expiration dates for all regulations unless affirmatively renewed and ensure
every regulation is examined at least once every five years by reviewing 20 percent
annually. This prevents regulatory stagnation.

2. Regulatory “Budget™
Target a 20 percent reduction in word count from the baseline for each rule. This
drives clarity and simplicity, especially when coupled with efforts to eliminate
provisions that merely duplicate statute.

3. Regulatory Impact Analyses
Conduct cross-jurisdictional comparisons to evaluate the stringency, complexity, and
cost of the agency’s rules against those in other states. These analyses help ensure
that the agency adopts the least burdensome approach necessary to achieve its
policy objectives.

The benefits of zero-based regulation are measurable. In Idaho,
every executive agency participated in ZBR, resulting in an
average page count reduction of 38 percent within just three years.
Beyond streamlining the code, the process also catalyzed deeper
conversations with lawmakers about which policies properly belong
in rules and which should be enshrined in statute.

IN IDAHO, EVERY
EXECUTIVE AGENCY

Zero-based regulation is more than a regulatory diet; itis a PARTICIPATED

management philosophy. It shifts the default posture of agencies IN ZBR, RESULTING
from "maintain” to “justify,” instilling a culture in which every rule must IN AN AVERAGE
earn its place. This mindset reinforces the principle that government PAGE COUNT

. ) REDUCTION OF
rules should be narrow, necessary, and firmly grounded in statutory 38 PERCENT WITHIN
authority, rather than preserved out of habit or convenience. JUST THREE YEARS.
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Step 3. Migrate Optimized Rules to Statute Where Appropriate

Once rules have been reviewed, streamlined, and deemed necessary, the next step

is to migrate them into statute where appropriate. This shift strengthens democratic
accountability and reduces agencies’ dependence on ongoing rulemaking authority. When
rules are embedded in law, any future changes require legislative debate, public hearings,
and the transparency of the lawmaking process. These requirements ensure that lasting
policies (and amendments to them) are decided by elected representatives rather than by
future administrative discretion.

State agencies should approach statutory migration, where appropriate, with precision
and care:

1. Integrate Rule into Statute
Move rules into statute in a surgical way by embedding them within existing code,
ensuring the law functions as a clear, one-stop reference.

2. Rescind Delegated Authority
As rules are migrated, repeal the delegation that authorized them. This ensures
future updates must come from elected lawmakers to prevent regulatory creep
over time.

3. Repeal the Rule
The same legislation should simultaneously eliminate the existing rule, leaving only
the statute in effect. This avoids duplication or conflicts between the new law and
leftover regulations.
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TABLE 2. EXAMPLES FOR DRAFTING RULES-TO-STATUTE LEGISLATION
T N

H 312. 39-1119. TRAINING REQUIREMENTS. The owner or operator
of a daycare center shall ensure that each employee receives
four (4) hours of ongoing training in child development areas
related to daycare every twelve (12) months after the employee's
hire date. Each staff member counting toward the child-to-staff
ratio shall have current certification in pediatric rescue breathing
and pediatric first aid from a certified instructor.

Integrate Rule into
Appropriate Statutory Section

H 133. (7) Permittees are responsible for educating employees
as to the requirements of this chapter and retaining forms
signed by each employee stating that the employee
understands such requirements.

H 198. 6-2608. VOLUNTARY COMPLIANCE. Any residential
property owner who chooses to voluntarily and successfully

chapter, whether or not such owner was notified by a law
enforcement agency.

Rescind Delegated

Rulemaking Authority H 133. (2) The department shall administer the permitting of
tobacco product or electronic smoking device retailers and
shall be authorized to ensure compliance with this chapter. Hhe-

Full rule chapter repeal:

H 133. SECTION 14. The rules contained in IDAPA 16.02.23,
Department of Health and Welfare, relating to Indoor Smoking,
shall be null, void, and of no force and effect on and after

July 1, 2025.

Eliminate Rule
Simultaneously Partial rule chapter repeal:

S 1102. SECTION 23. The rules contained in IDAPA 16.03.22,
Idaho Department of Health and Welfare, relating to Residential
Assisted Living Facilities, Section 001., Subsection 05.; Section
130.; Section 152., Subsection 03.b.; Section 215.; Section 300.;
Section 550.; and Section 560. shall be null, void, and of no
force and effect after July 1, 2025.
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As legislators seek technical assistance on their own bills, state agencies should proactively
identify opportunities to incorporate rules-to-statute provisions into those vehicles. At the
same time, state agencies must remain vigilant against efforts to insert new delegations of
authority that would undo the progress of statutory migration.

Statutory migration is most effective for longstanding, stable policies such as licensing
standards, recurring program requirements, or enforcement protocols. In Idaho, this approach
resulted in a net reduction of 99 pages across 14 bills, showing that migrating rules into
statute can yield both clarity and conciseness. Lawmakers also valued the agency's technical
assistance in drafting bill language, which fostered a collaborative dynamic built on trust and
mutual understanding.

I

I

IN IDAHO, THIS APPROACH RESULTED IN A NET REDUCTION OF
99 PAGES ACROSS 14 BILLS, SHOWING THAT MIGRATING RULES

W INTO STATUTE CAN YIELD BOTH CLARITY AND CONCISENESS.
\/

The long-term effect is decisive—once a rule is enacted into law, it cannot be quietly altered
through a state agency memo or mid-year rule change. Any revision must go through the
legislative process, which preserves elected officials’ authority over the matter in question
and creates a more stable business environment across administrations.

Step 4. Minimize Informal Rulemaking and
Non-Statutory Policymaking

Even after statutes are streamlined and rules refined, many state agencies continue to
operate through a shadow regulatory framework of internal policies, guidance documents,
manuals, FAQs, and memos. While useful for day-to-day operations, these materials often
blur the line between guidance and enforceable mandates. Over time, they can acquire the
practical force of law without legislative input, creating risks for due process and undermining
public accountability.

State agencies must carefully inventory and reform these informal regulatory tools. Directors
can replicate the process outlined above for statutes by cataloging and reviewing all policies,
guidance documents, and manuals on a set timeline. Idaho's DHW applied this approach to
create its first comprehensive inventory of policy documents and eliminated more than 2,000
pages of unnecessary material within a few months.

In some cases, it may also be prudent to codify explicit prohibitions on non-statutory
policymaking in sensitive areas. Doing so prevents state agencies from expanding eligibility,
expanding benefits, or limiting the scope of practice through guidance or state plan
amendments rather than through statute. Table & highlights examples from the 2025 Idaho
Legislative session that demonstrate how such prohibitions can be structured.
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TABLE 3. SAMPLE LEGISLATION TO CURB NON-STATUTORY POLICYMAKING

m Brief Description Legislative Language

H 90

H 110

H 345

Prohibits the agency from
unilaterally increasing eligibility
or benefits for public assistance
programs

Prohibits the agency from
indirectly limiting scope of

practice through rules, guidance,

or state plan amendments

Prohibits the agency from
expanding Medicaid coverage
or otherwise increasing costs to
the state through a state plan
amendment or waiver without
first gaining statutory approval
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56-269. Changes in Eligibility Criteria to be Provided
in Statute. Effective July 1, 2025, any change that
would expand eligibility criteria for a public assistance
program, or that would expand the benefit provided
by a public assistance program, must be provided in
statute and may not be provided in rule, state plan,
state plan amendment, agency guidance, or other
documents. For the purpose of this section, "agency
guidance" shall have the same meaning as described
in section 67-5250, Idaho Code.

67-9417. Practice Authority Protection. If a health

care service is covered by state law in the Medicaid
program, the state department of health and welfare
shall not prohibit any state licensed or registered health
care provider from providing the service within the
provider's state-authorized practice from the licensing
authority unless:

(1) State law or regulation expressly excludes a certain
health care provider type from providing the service to
Medicaid beneficiaries; or

(2) The provider fails to enter into a written provider
agreement with the Medicaid program.

56-2201. Legislative Approval Required.
Notwithstanding any provision of law to the contrary,
the state department of health and welfare shall not
seek or implement a Medicaid state plan amendment
or a waiver pursuant to section 1115 or 1915 of the

Social Security Act that would expand coverage to any
additional individuals or class of individuals or would
increase any net cost to the state without first obtaining
approval from the legislature. Such approval must be
provided in statute and, to be effective, must be listed
in this chapter. The provisions of this section shall not
affect any state plan amendment or waiver program
previously authorized by statute or already implemented
as of July 1, 2025. The provisions of this section shall

not apply to any Medicaid state plan amendment or
waiver program that does not expand coverage to any
individuals or class of individuals and does not increase
any net cost to the state. The Department of Health and
Welfare shall provide regular updates to the Medicaid
legislative review panel on a schedule determined by
the cochairs and shall seek input from the Medicaid
legislative review panel to design any waivers submitted
to the Centers for Medicare and Medicaid Services on
behalf of the state.
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These statutory constraints also give state agency directors a valuable shield. When interest
groups push for policy changes through guidance or state plan amendments, directors can
point to the law requiring legislative approval. This channels debate into the legislative arena
to foster clearer and more durable policymaking.

More broadly, state agencies should adopt internal policies requiring all programmatic
guidance to be explicitly grounded in statute or rule. This standard should apply to training
materials, memos, grant documents, and other operational directives. A recurring review

of such materials, both legally and in policy, should be institutionalized as part of sound
governance. The goal is to end policymaking by PowerPoint or internal memo: when policies
carry real-world consequences, they deserve the same scrutiny as laws and rules.

Outcomes in Idaho

The administrative reforms described above are not merely theoretical—they have been
implemented at scale in Idaho, yielding clear and measurable outcomes. Since zero-based
regulation (ZBR) was enacted in January 2020, Idaho has significantly reduced its regulatory
burden, improved transparency, and reinforced public trust. The regulatory code shrank
significantly. Thousands of pages of administrative rules were cut, and agencies eliminated
nearly 40 percent of their rules, on average, in just a few years. The combination of ZBR

and rules-to-statute migration has resulted in a dramatic drop in the number of pages of
administrative rules, with Idaho DHW accounting for more than 90 percent of the state's
regulatory reductions in 2025 alone (see Figure 1).

FIGURE 1. PAGES OF ADMINISTRATIVE RULES FOR THE STATE OF IDAHO AND DHW

10,000 2,000
8,000 1,500
6,000 1,000
000 500

—#— State of Idoho = —#— Dept. of Health and Welfare
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Idaho's economic growth during the last decade has been striking. From 2014 to 2018, the
state’s GDP expanded by 22.6 percent, and between 2018 and 2022 it grew by an even more
dramatic 42 percent. The pace was particularly sharp in the immediate post-pandemic
period, with GDP jumping 13.3 percent between 2020 and 2021 alone. As shown in Figure 2,
the red dashed line marks the enactment of zero-based regulation in 2019, a reform that
coincided with this period of accelerated growth. Although Idaho's economy had already
been on a clear upward trajectory since around 2012, the acceleration after 2018 likely
reflects the combined influence of the state's Red Tape Reduction Act and subsequent
regulatory reforms. At the same time, it is important to stress that these figures do not isolate
a causal effect of regulatory reform. Other dynamics, such as Idaho's rapid population growth
following COVID-19 and broader national economic trends, undoubtedly contributed to these
results. Still, the evidence demonstrates that regulatory streamlining occurred alongside a
period of robust state economic performance.

FIGURE 2. IDAHO'S GDP (2006—-2024)

150
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o o
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o
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Source: FRED. GDP not seasonally adjusted.

These reforms also yielded important institutional benefits. In the case of Idaho's DHW,
employees had a better foundation for understanding their programs. Legislators gained
transparency into the agency's processes, which allowed for greater trust in their judgment,
and increasingly, they could work with DHW as a partner in policymaking. Most importantly,
the public regained control and access over the rules that govern their lives.

This approach offers a scalable solution. Smaller agencies can begin with pilot programs,
while larger agencies can phase in reforms across divisions or program areas. Regardless of
size or jurisdiction, the four-step model offers a replicable, practical roadmap for reducing
regulatory clutter and restoring legislative primacy.
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The greatest lesson from Idaho's experience is that meaningful administrative reform does not
depend on federal action or judicial intervention. State agencies already possess the tools

to act. With courage, leadership, and collaboration, they can make measurable progress in
restoring accountability and curbing the excesses of the administrative state.

Conclusion

The administrative state did not grow overnight, and it will not be tamed overnight either. But
the legal landscape has shifted. The end of Chevron deference signals a renewed expectation
that agencies live within the bounds of their statutory authority—an expectation matched by
a growing public demand for limited, lawful, and transparent government.

State agency directors now have a rare opportunity to lead by example. By eliminating
outdated laws, rigorously reviewing existing rules, codifying policy through statute,

and cutting off informal regulation, they can reclaim their proper role and reaffirm the
constitutional principle of separation of powers. The task is both urgent and demanding—
but it is also achievable. [daho's experience shows that, with discipline and resolve, state
agencies can deliver real reform. The moment is now for other states to follow suit and
demonstrate that government can be lean, lawful, and accountable to the people it serves.

l' -
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